STATE OF NEW YORK
INDUSTRIAL BOARD OF APPEALS

In the Matter of the Petition of:
ANNA GUAN,

Petitioner,
DOCKET NO. PES 17-013r

To Review Under Section 101 of the Labor Law: :
A Final Determination of the Labor Law dated : RESOLUTION OF DECISION
September 14, 2017, : DENYING RECONSIDERATION

- against -
THE COMMISSIONER OF LABOR,

Respondent.

-— e - X

APPEARANCES

Anna Guan, petitioner pro se.

Pico P. Ben-Amotz, General Counsel, NYS Department of Labor, Albany (Steven J. Pepe of
counsel), for respondent.

WHEREAS:

By Resolution of Decision (hereinafter “Decision”) dated October 23, 2019, the
Industrial Board of Appeals (hereinafter “Board”) denied and dismissed petitioner’s petition,
holding that petitioner failed to establish a prima facie case of retaliation and therefore did not
meet her burden to prove that respondent’s determination dismissing her retaliation complaint
was incorrect or unreasonable. Our decision was served on the parties on October 23, 2019. On
December 24, 2019, petitioner filed an “Appeal to Resolution of Decision” which the Board
deemed an application for reconsideration pursuant to Board Rules of Procedure and Practice
(hereinafter “Board Rules”) (12 NYCRR) § 65.41. Respondent Commissioner of Labor opposes
the application alleging petitioner failed to provide any basis in law or fact for us to reconsider
our decision and argues that petitioner’s application for reconsideration is an attempt to re-
litigate the hearing. As discussed below, we deny petitioner’s application.

Board Rules (12 NYCRR) § 65.41 (a) provides that an:

“[a]pplication for reconsideration after a determination made by
the Board shall be in writing, and shall state specifically the
grounds upon which the application is based. When any
determination, resolution, requirement or order of the Board is
sought to be reversed, modified, changed, rescinded or terminated
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on account of facts or circumstlance arising subsequent to a hearing
or on account ol consequences resulling Irom compliance with
such determination, resolution, requirement or order. which arc
claimed to justily a reconsideration ol the procceding. the matters
relied upon by (he applicant shall be set forth fully.”

Petitioner has provided no justification for further reconsideration ol our Decision
pursuant to Board Rules (12 NYCRR) § 65.41 (a) (sce ¢.g. Mutter of Singh, Dockel No. PR 14-
245, at p. 2 |March 7, 2018] citing Matter of Begiraj, et. al., Docket No. PR 11-393, at pp. 1-2
[April 13, 2016]). Instead. petitioner™s application attempts to relitigate arguments made at the
hearing or contest the Board’s determination of the weight of the evidence presented at the
hearing.

The Board does, however, note that the Decision’s Summary ol Evidence may contain a
lactual crror but (inds that the possible error has no impact on the October 23, 2019 Decision. In
the summary of petitioner’s testimony and documentary cvidence. the Decision states that
petitioner’s workers™ compensation benefits “ended on March 21, 2013.” Petitioner alleges in her
motion [or reconsideration that this fact is incorrect and that such benelits extended beyond
March 21, 2013. Respondent does not refute this factual assertion in her opposition papers. The
Board cannot determine on the evidence before it the date on which the workers™ compensalion
benelits ended and. thus. with this motion for reconsideration decision, strikes this fact [rom the
October 23, 2019 Decision. The Board does not disturb its findings as contained in the October
23, 2019 Decision based on this factual error because whether petitioner continued to receive
workers™ compensation payments beyond March 21, 2013 is irrclevant 1o the Board’s finding
that it was reasonable for respondent to determine that there was no causal connection between
petitioner’s termination and her safety and health complaints.

NOW, THEREFORE, IT IS HEREBY RESOLVED THAT:

Petitioner’s application is denied.

Molly I_)ohe\:l)-'. Chairpers Patricia Kakalec, Member
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New York, New York New York, New York
/ )
Michael A. Arcuri, Member Najah Flu'ley, Member 7>~
Utica, New York New York, New York
A i

_Gloribelle J. Perez, Membei——____
New York, New York
Dated and signed by the Members
of the Industrial Board of Appeals
on January 29, 2020.
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