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RESOLUTION OF DECISION

WHEREAS:

1.
The above proceedings were duly commenced by the filing of
Petitions for review with the Board pursuant to Labor Law Section
101 and Respondent's Answers thereto was duly served and filed; and
2.
Pursuant·to Board Rule 65.7, Leave to Intervene as a party
herein was granted by the Board to Local 32-B-32J-144, Service
Employees International Union, AFL-CIO; and
3.
Pursuant to Board Rule 65.44, and upon the Board's own motion
the proceedings were .consolidated for purposes of hearing and
determination; and
4,
Upon notice by the Board to the parties, a consolidated
hE~aring was scheduled and held in the Board's New York City
O::fices;

5.

The parties were present during the course of the consolidated
and were pr0vided sufficient opportunity to present
documentary evidence, to examine and cross-e~amine witnesses and to
"make statements rele·;2.nt to . :.he issues in the proceeding; and
hi:ar inq

ti.
':'ne Notices of violation under Review herrc.in were issued by
.t{espondent to _Peti"r.ioners, Settlement Home Cc.re, Inc., ( "SHC") t
Christian Community in Action, Inc.,
( "CCA") and CABS Home
Attendants Services, Inc. ("CABS") and allege a failure to pay
minimum wages in amounts claimed due to named employees.
In
addition, · the
Notices
affirmatively assert that
the
named
employees, employed by the vendor Petitioners as sleep-in home
attendants, are not excluded under Labor Law Section 651.S(a).

· Petitioners, City of New York ("NYC") and Human Resources
1.dministration of the City of New York ( "HRA") are responsible for
administration of a vendor program providing, among other home care
services, sleep-in home attendants to Medicaid eligible clients and
petitioned the Board for review of the Notices issued to SHC, CCA ·
c:md CABS; and
7.
The parties and the Board agreed to a bi-furcation so that
initial hearings and an adjudication by the Board would address the
jurisdictional issue raised concerning coverage of the sleep-in
home-attendants under Labor Law Section 651.S(a).
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By Resolution of the Board, dated February 19, 1987, the subject
notices were affirmed solely with respect to the jurisdictional
issued raised and such determination was affirmed upon judicial
review in July 1989. The bi-furcated proceeding resumed before the
Board with respect to the remaining issues presented herein and
this Resolution. of Decision addresses the Board's determination
thereon, and
8.
The Board having given due consideration to the pleadings, the
documents and all of the papers filed.herein, makes the following
findings of fact and law pursuant to the provisions of Board Rule
65.39 (12 NYCRR 65.39)i
a)

The Notices of Violation at issue herein were issued upon
a determination by Respondent that certain of the vendor
Petitioner's employees were assigned to twenty-four hour
duty shifts as sleep-in home attendants and that they
were not being paid in accordance with the Minimum Wage
Act. Specifically, Respondent determined the violations
based upon the employees having been compensated for
twelve-hours of work while being in the homes of the
MediQare n:icipients to ;,;horn they we;:e. assigned on a
t~enty four hour b~sis.
Respondent computed.~ minimum
w~ge underpayment set-forth in s~hedules attached to the
Notices on the basis of a thirteen or in some cases a
fourteen and one-half hour work day, allowing the
Petitioners credit for eight-hours sleep time and three
or three and one-half hours meal time per duty shift.
Certain modifications. and corrections to the alleged
amount of wage underpayment were made and stipulated to
by Respondent during the course of this proceeding.

b)

The Petitioners herein challenge the validity and
reasonableness of the· subject Notices and the nature and
scope of the underlying investigatiori conducted by
Respondent.
In relevant summary, the Petitioners deny that any
minimum wage underpayment is due to the sleep-in home
attendants and contend that the said employees were not
assigned or required to work more than the twelve-hours
per day for which they were paid.
Petitioners further contend that there exists no proper
or reasonable basis for R~spondent's determination that
the named employees were entitled to compensation for a
thirteenth or fourteenth hour of employment per shift.
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Intervenor likewise challenges Respondent's investigation
and determination.
In relevant summary, Intervenor
contends herein that sleep-in home attendants are
required to be compensated for each ho~r they are on duty
and that they must be compensated for twenty four hours
of work per day.
Respondent contends that the Notices of Violation and the
minimum wage computation, as modified herein, are proper
and reasonable in all respects.
c)

We find that this record fails to establish any factual
or legal· support for the Notices of Violations or the
minimum wage computations set forth therein.
1.

This record discloses that Respondents admittedly
limited investigation and use of estimations in
establishing an industry-wide formula fails on a
number of grounds. No direct evidence is presented
herein establishing that a discernable employment
pattern was either disclosed or utilized as a
result of the underlying investigation.
Virtually
no industry input was afforded or considered and no
record exists that Respondent undertook any dir~ct
employer/employee ::.nterviews prior to reaching a
conclusion.
Respondent appears to have relied
almost exclusively upon a narrow and limited
questionnaire maiiing to home care attendants (many
of whom were not sleep-in home attendants) and this
record casts serious doubt on whether even that
process was ut'ilized in reaching the resultant
determination. 

2.

As with th~ ~nderlying investigation, we also find
that the weight of acceptable evidence presented
herein fails to establish a discernable work
pattern for the sleep-in home attendants.
At
the
hearings
held
herein,
a
fairly
representative number of sleep-in home attendants
were called to testify concerning their day-to-day
work experiences. In light of the almost limitless
array of circumstances presented concerning the
individuals and working environments involved, it
is
not
surprising
that
the
said
evidence
established wide and broad ranging points of view.
We are unable to discern any work pattern from such
testimony and respectfully conclude that it may
just not be possible to do so.
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3.

Given the residential setting and the demonstrated
dedication of service with in which certain sleep
in home attendants performed their duties, it
appears that from time-to-time such employees would
have performed services beyond the twelve-hours
allotted to the program.
However, based upon the cumulative weight of the
body of evidence presented herein, we do not find
that this record sustains the subject violations.
Rather, this record demonstrates and we so find,
that the subject employees were hired, expected and
required to work at an agreed rate for twelve-hour
shifts per day; that the assignments under this
program were made and monitored to assure that no
more than twelve-hours were required; that no
medical monitoring or other medically related
services were required or permitted to be performed
by the subject attendants;
that the
subject
attendants were not required to remain continuously
present to the care and attention of the client and
that they were permitted and had ~ninterrupted
sleep, rueal ar.d freH time.
As regards. ' thesfl
factors, we note that where the contiition of th8
client required a higher level of care, with a
correspondingly higher level of time and attention
required, a split-shift of two attendants on a
twelve-hour basis was used in place of a sleep-in
home attendant·;·~.

4.

Lastly, we reject Intervenor's contentions that the
subject sleep-in home attendants were ·required to
work and should be compensated on a twenty-four
hour per shift basis.
In addition to failing to
find sufficient basis therefor in this record, we
find and hold as a matter of law that the Board is
precluding from making such determination in this
proceeding.
Within the statutory language of Labor Law Section
l O1, the Board's jurisdiction in this proceeding
extends to a review and determination concerning
the validity and reasonableness. of the subject
Notices of Violation issued by Reipondent.
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Intervenor did not Petition the Board for a review
of the subject Notices.
Accordingly, we lack
jurisdiction to review and make a determination
beyond the subject Notices and Intervenor is barred
from
independently
raising
issues
in
this
proceeding.

I
d)

For the reasons stated above, we conclude that the
Notices of Violat~on under review herein should be
revoked in all respects. The Petitions for review filed
herein should be granted on the merits.

NOW, THEREFORE, IT IS HEREBY
RESOLVED:
That the Notices of.Violation under review herein be and the
same hereby are revoked in all respects. The Petitions for review
are granted on the merits . .

Robert L. Marinelli, Member

Dated and Filed in the Office
of the Industrial Board of
Appeals, at Albany, New York,
on May 28, 1997.

