
ST ATE OF NEW YORK 
INDUSTRIAL BOARD OF APPEALS 

---------------------------------------------------------------- ·X 
In the Matter of the Petition of: 

ANNA GUAN, 

Petitioner, 

To Review Under Section 101 of the Labor Law: 
A Final Determination of the Labor Law dated 
September 14, 2017, 

- against -

THE COMMISSIONER OF LABOR, 

Respondent. 
----------------------------------------------------------------x 

APPEARANCES 

Anna Guan, petitioner pro se. 

DOCKET NO. PES 17-013r 

RESOLUTION OF DECISION 
DENYING RECONSIDERATION 

Pico P. Ben-Amotz, General Counsel, NYS Department of Labor, Albany (Steven J Pepe of 
counsel), for respondent. 

WHEREAS: 

By Resolution of Decision (hereinafter "Decision") dated October 23, 2019, the 
Industrial Board of Appeals (hereinafter "Board") denied and dismissed petitioner's petition, 
holding that petitioner failed to establish a prima facie case of retaliation and therefore did not 
meet her burden to prove that respondent's determination dismissing her retaliation complaint 
was incorrect or unreasonable. Our decision was served on the parties on October 23, 2019. On 
December 24, 2019, petitioner filed an "Appeal to Resolution of Decision" which the Board 
deemed an application for reconsideration pursuant to Board Rules of Procedure and Practice 
(hereinafter "Board Rules") (12 NYCRR) § 65.41. Respondent Commissioner of Labor opposes 
the application alleging petitioner failed to provide any basis in law or fact for us to reconsider 
our decision and argues that petitioner's application for reconsideration is an attempt to re
litigate the hearing. As discussed below, we deny petitioner's application. 

Board Rules (12 NYCRR) § 65.41 (a) provides that an: 

"[a]pplication for reconsideration after a determination made by 
the Board shall be in writing, and shall state specifically the 
grounds upon which the application is based. When any 
determination, resolution, requirement or order of the Board is 
sought to be reversed. modified, changed, rescinded or terminated 
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on ac:count of fads or circ:umslance arising subsequent to a hearing 
or on accou11l of' consequences resulling l'rnm c:ompliance wilh 
such determination, resolution, requirement or order. which arc 
claimcJ to _justil'y a reconsideration or the proceeding, the matters 
relied upon by lhe applicant shall be sel l<)rth J'ully.'' 

Petitioner has provided no justification for further reconsiueration ol' our lkc:ision 
pursua11l to Board Rules (12 NYCRR) § 65.41 (a) (sre e.g. Maller rfSi11Kh, Docket No. PR 14-
245, at p. 2 I March 7, 20181 citing Malfer o/Heqimj, et. al., Docket No. PR 11-393, at pp. 1-2 
I April 13, 2016 ]). Instead, petitioner's application attempts lo rclitigatc arguments made at the 
hearing or contest the Board's determination or the weight or the evidence presented at the 
hearing. 

The Board docs, however, note that lhc Decision's Summary or Evidence may rnntain a 
Cactual error but linds that the possible error has no impact on the October 23, 2019 Decision. In 
the summary of petitioner's testimony and documentary cviuencc, the Decision states that 
petitioner's workers' compensation benef'its "ended on March 21, 2013." Petitioner alleges in her 
motion for reconsideration that this l'ad is incorrect and that such benefits extended beyond 
March 21, 2013. Respondent docs not ref'utc this factual assertion in her opposition papers. The 
Board cannot delcnninc on the evidence before it the date on which the workers' compensation 
benefits ended and, thus, vvith this motion for reconsideration decision, strikes this fact from the 
October 23, 2019 Decision. lhe Board docs not disturb its lint.lings as contained in the October 
23, 2019 Decision based on this foctual error because whether petitioner continued to receive 
workers" compensation payments beyond March 21. 2013 is irrelevant to the Board's finding 
that it ,vas reasonable for respondent lo determine that there was no causal connection between 
pelilioner's tennination and her safety and health complaints. 

NOW, THEREFORE, IT IS HEREBY RESOLVED THAT: 

Petitioner's application is denied. 

I 
I~ 

Michael A. Arcuri, Member 
Utica, New York 

Dated and signed by the Members 
of the Industrial Board of Appeals 
on January 29, 2020. 

Palncia Kakalec, Member 
New York, New York 

NJ.~ 
New York, New York 

0~ .L P:z, M~ ---
New York, New York 



PR 17-0IJr - 2 -

011 ael:011111 nr fod!-> ur ci1 t:utnslnnce arising sub-;t:qucnl lo a heili ing 
01 rn1 acu)unl ol cot1f,;...:quc111.:cs resulting lrolll cotnpliann: \\ ilh 
such ddt.:1mi11<1lion. tesolution. rcqt1in.:rnc111 or ()rtlcr. whkh arc 
i:;l,1imd lo jllsli !'j H n:cnnsid1.:rntion nl the prm:..::cding.. the llhll!crs 
1diL·d t1pllu b) !Ile applic.i111 sh.ill he ;;el follh fully.'' 

Pcti!io11i;:r has proridcJ no justi!kation ltir !urlhcr rL't:om;id1.:ratio11 n!' our lktision 
pur~H,111! to Board Rules (12 NYCRR) § 65.4 I (a) (,ce cg Muller 1// Singh, Dockcl No Pl{ 1-1-
245. at p. :2 !f'vlarch 7, 20181 riling Matier o/'JJe,;irni, et al., IJ(1ckct No. Pl< 11-Y>J. at pp. l-:2 
!April 13, 201(,1). Instead. pi.:titiom:r's application alh.:mph ln 1cH1igotc argtmH:nls mad1: at lht: 
hi.:.11 ing ur contest the Bumd's d<.:tcrmin,11hrn ur 1hi.: \\t.:ighl or the C\ idcncc pn.!scnlcd al the 
hcrning. 

The Board does. however, nolc lhnl the lkt.:i.~ion·s Summary ol 1-, itlL"11cc 1my rnnl,iin ;1 
hicllml error but ltmls Iha! till' po.ssihk crn1r has no in1pad on the Octubl.!r 1'.l.2019 I kcbio11 . In 
the sumrnar} of pc1itio11cr's testimony and do<.:tHncntill'y evidence. the Ucdsion ;-;tutcs thnt 
pd i!ioocr' s \\orh:r:-' con1pcns.1tio11 bc111.:lils ''~ndcd on l'vfarch 2 l, 20 I .1." Pctitio111.::r allege~ in her 
rnotirn1 lc.>r rt·co11sidcrntio11 lh<tl 1his foct is incorrect and that such hcnclil~ c>.tc1ukd beyond 
tv1mch 2l, 201,. Rt)spondcnl doL·s not rcihlc lhi:-i htdual assc1!ion in her opposition pup~is. I lie 
Board crn111111 dctenninc on the l'\'idcncc bdcire it Ilic date on which th<: ,w1 kt:rs" u,m1K·nsu1ion 
hcrn::Jils en~kd amt lln1,.;, with this motion for rcw11!,idcr,1tinn dtcisi1lll. striJ..~·s this liiL·t fwm t!il: 
Oi.:tohl..:'r '.!J. ~O I') I kci.1don. I he.: HoanJ drn::s nol Jiswrh its findings as i:onlained in Lhc Oclnbt:r 
21. 2019 lkdsitin ow,cd 011 !.his foctu.il 1.:no1 hL'cause whether pclitioncr continued lo receive 
\\otters' c.:ompcnsa!ion IMYllWnls beyond M,1rch 2L 2013 h; irrdcva111 1(1 !he Board's finding 
!hat ii was rcnson,1hk for n.:..,pomk:111 lo dL'iL'J min.: that there was no cau~ul corn1ec1Jo11 bel 1\ccn 

pt:lilio11t.:r's tcrminalio11 and ht'r sulcl: and hcallh i:01nplai11ls. 

NOW, THEREFORE, IT IS HEREBY RESOLVED THAT: 

Petitioner's application is denied. 

Molly Doherty, Chairperson 
New , New York 

Michael A. Arcuri, Me 
Utica, New York 

Dated and signed by the Members 
of the Industrial Board of Appeals 
on January 29, 2020. 

Patricia Kakalec, Member 
New York, New York 

Najah Farley, Member 
New York, New York 

Gloribcllc J. Perez, Member 
New York, New York 


