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NYCRR] § 66.l [c]). For the reasons discussed below, we find that petitioners failed to establish 
a prima facie case or otherwise meet their burden of proof that the penalty order is invalid or 
unreasonable. Accordingly, we grant respondent's motion to dismiss the petition. 

The Minimum Wage Order 

Claimants Garcia Castro and Valle 

Petitioners did not challenge the wages owed to claimants Garcia Castro or Valle and, in 
fact, stated in the petition that they agree with the amount of wages owed to Garcia Castro and 
Valle. Petitioners also offered no evidence challenging the wages owed to these two claimants at 
hearing. As such, we affirm the minimum wage order for claimants Garcia Castro and Valle. 

Claimant Guaman 

At the conclusion of petitioners' case, which solely consisted of Chong's testimony and 
seven weeks of time cards from June and July 2014 for Guaman and some piece rate data for 
Guaman, respondent moved to dismiss the petition on grounds that petitioners failed to establish a 
prima facie case or otherwise meet their burden of proof that the minimum wage and penalty orders 
are invalid or unreasonable. A motion to dismiss made at the close of a petitioner's case "succeeds 
or fails on the evidence presented by that party" (Matter of Benson v Cuevas, 288 AD2d 542, 543 
[3d Dept 2001 ]); Matter of Mohammad Mansoor Mirza and 99 Cent Mini Depot Inc., Docket No. 
PR 15-031, at pp. 3-4 [January 25, 2017]; Matter of Metz, Docket No. PR 09-390, at p. 5 [May 30, 
2012]). The Board must consider only evidence petitioners offered before respondent moved the 
Board to dismiss the petition (see Benson, 288 AD2d at 543). 

The minimum wage order finds that petitioners violated Article 19 of the Labor Law by 
failing to pay three claimants the statutory minimum wage for work performed between February 
5, 2012 and October 5, 2014 (see Labor Law § 651 [1]; Department of Labor Regulations [12 
NYCRR] § 142-2.1). At issue is whether respondent's calculation of the wages due and owing is 
unreasonable or invalid. Specifically, petitioners challenge respondent's calculation of wages due 
and owing to Guaman because Guaman did not work Sundays or Mondays and because Guaman 
worked fewer hours than the respondent calculated. To support their contention, petitioners rely 
on the testimony of their representative, Chong, who had no personal knowledge of day-to-day 
work in the factory, and 7 weeks of time cards purportedly for Guaman for part of the claim period, 
which allegedly showed the correct number of hours Guaman worked per week. 

The Board is unable to credit these records as they are unsubstantiated, incomplete and 
facially inaccurate. Chong testified that he neither worked at petitioners' business nor visited the 
factory where Guaman worked and never saw Guaman or the employer use the time cards or write 
on the time cards. Petitioners entered only a sample of the time cards for Guaman, covering some 
seven weeks of the two plus year claim period despite Chong testifying that he had all of Guaman's 
time cards for the relevant period and being provided with sufficient opportunity to offer all of the 
time cards into evidence. Chong's testimony regarding the contents of the time cards was nothing 
more than reading what was on the time cards because he had no other knowledge of the contents. 
The Board has consistently held that general, conclusory and incomplete testimony about the work 
schedules of employees is insufficient to satisfy the high burden of precision required to meet an 
employer's burden of proof in the absence of complete and accurate required records (Matter of 








