STATE OF NEW YORK
INDUSTRIAL BOARD OF APPEALS

------------------------------------------------------------------·X
In the Matter of the Petition of:
HAMILTON'S SODA FOUNTAIN NY LLC (T/A
HAMILTONS SODA FOUNTAIN),
Petitioners,
DOCKET NO. PR 15-382
To Review Under Section 101 of the Labor Law:
An Order To Comply With Article 6 of the Labor :
Law, and an Order Under Article 19 of the Labor :
Law, both dated September 14, 2015,

RESOLUTION OF DECISION

- against THE COMMISSIONER OF LABOR,
Respondent.

------------------------------------------------------------------·X

APPEARANCES
Aaron H. Pierce, Esq., for petitioner.
Pico Ben-Amotz, General Counsel, NYS Department of Labor (Kathleen Dix of counsel), for
respondent.

WHEREAS:
This proceeding was commenced when petitioner filed a petition with the Industrial
Board of Appeals (Board) on November 27, 2015 in an envelope post-marked November 24,
2015. The Board served the petition on respondent Commissioner of Labor on December 8,
2015. Having not received a response from the Commissioner, by letter dated January 15, 2016,
we granted an extension of time until January 20, 2016 for the Commissioner to respond to the
petition. On January 20, 2016, respondent moved to dismiss the petition because it was filed
more than 60 days after the orders being appealed were issued. There is no dispute that the
petition was filed more than 60 days after the orders were issued, but on February 23, 2016,
petitioner responded in opposition arguing that the petition should be deemed timely due to
defective service of process. On February 23, 2016, petitioner also filed a cross-motion seeking
to dismiss the "'petition" 1 in this matter pursuant to Board Rule § 65.14 because respondent failed
to file a timely answer. Consistent with the accompanying affirmation of petitioner's attorney
Aaron H. Piere~, of the same date, and the Commissioner's reply affirmation, dated March 8,
2016, the Board treats petitioner's cross-motion as a motion to strike respondent's motion to
1 We

believe this is a typographical error and that petitioner's counsel means "respondent's motion."
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dismiss. The motion to strike is denied because respondent 's answer to the petition was filed
according to our direction to respondent to answer by January 20, 20 16.
Labor Law § IO I ( I) provides that a petition fo r review o r orders issued by the
Commissioner must be filed within 60 days of the date the orders were issued. Under Labor Law
§ 33, respondent is permitted lo serve orders by mail at a petiti oner's last known place of
business so long as the mailing is reasonab ly calculated to give notice (Maller of Gambino er al..
PR I0- 150 at 3 n I [Nov. 18, 20 1O]). Petitioner admits that the Commissioner served the orders at
51 Bank Street. Petitioner further admits that petitioner's place of business is located at 5 I Bank
Street, New York, NY 100 14. Petitioner argues that '·the mail system at the [Bank Street]
location does not work wel l. '' A statement of non-receipt alone is insufficient to overcome the
presumption of proper mail service and due receipt (Maller (~/' Astor et al. , PR 08-056 at 2
[March 24, 20 IO]). Moreover petitioner acknowledges receipt of the orders at its business
address. Given that the orders were served by mai l at petitioner's last known place of' business,
we find that respondent's service at 5 I Bank Street was effective pu rsuant to Labor Law§ 33 . As
the petition in this proceeding was filed late and petitioner has not shown service was improper,
the petition must be dismissed.

NOW, THEREFORE, IT IS HEREBY RESOLVED THAT:
I. Petitioner' s cross-motion to strike respondent" s moti on to di smiss is denied: and
2. The Commissioner of Labor· s moti on to dismiss the petition for review is granted: and

3. The petition for review be. and the same hereby is, dismissed.

Vilda Vera Mayuga,

Dated and signed by the Members
of the Industrial Board of Appea ls
at Albany. New York
on April 13, 2016.

