STATE OF NEW YORK
INDUSTRIAL BOARD OF APPEALS

------------------------------------------------------------------·X
In the Matter of the Petition of:

BERNARD WATSON AND RIGHTWA Y
PLUMBING AND HEATING INC.,
Petitioners,
DOCKET NO. PR 15-299
To Review Under Section 101 of the Labor Law:
An Order To Comply With Article 6 of the Labor :
Law, and an Order Under Article 19 of the Labor :
Law, both dated July 23, 2015,

RESOLUTION OF DECISION

- against THE COMMISSIONER OF LABOR,
Respondent.

------------------------------------------------------------------·X
APPEARANCES
Rabinowitz & Galina (Michael Rabinowitz of counsel), for petitioners.
Pico Ben-Amotz, General Counsel, NYS Department of Labor (Kathleen Dix of counsel), for
respondent.

WHEREAS:
This proceeding was commenced when petitioners filed a petition with the Industrial
Board of Appeals (Board) on September 24, 2015 in an envelope post-marked September 22.
The Board served the petition on respondent Commissioner of Labor on October 2, 2015.
Respondent moved on October 21, 2015, to dismiss the petition as untimely because it was filed
more than 60 days after the orders being appealed were issued. Petitioners opposed the motion
relying on provisions of the General Construction Law and the CPLR that are not applicable to
proceedings before the Board.
Labor Law § 101 ( 1) provides that:
"Except where otherwise prescribed by law, any person in interest
or his duly authorized agent may petition the board for a review of
the validity or reasonableness of any . . . order made by the
commissioner .... Such petition shall be filed with the board no
later than sixty days after the issuance of such ... order."
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T he orders sought to be rev iewed were issued on July 23, 201 5, and therefore, any
petiti on for review fil ed w ith the Board w ith a post-mark a fter September 21, 2015 is untimely
(id ; Board Rules of Procedure and Practice 65.5 [cl] and 65 .3 [a] [1 2 N YCRR 65.5 (d) and 65.3
(a)]). As the petitio n in this proceed ing was post-marked a fter September 2 1, 201 5, it was fil ed
late and must be di smi ssed. Contrary to petitioners' assertion, CPLR § 2 103 (b) (2) w hich
p rovides that "where a peri od of time prescribed by law is measured fro m service of a paper and
serv ice is by mail , fi ve days shall be added to the prescri bed period," is not applicable to thi s
proceeding (see Ma ffer of Roy A. Dean er al., PR 14-207 [March 11. 2015] [CPLR applicable to
state court proceedings, not the Board, and the C PLR·s "mail box rule" does not appl y to filin g a
petiti on w ith the Board]). Petit ioners' other arguments are also w ithout merit.

NOW, THEREFORE, IT IS HEREBY RESOLVED THAT:
T he Com missio ner of Labor's motion to d ismiss the petition fo r review is granted, and the
petition fo r review be, and the same hereby is. d ismissed.

Dated and s igned by the Members
of the Industri al Board of Appeals
at A lban y, New York
on January 20, 20 J 6.

