STATE OF NEW YORK
INDUSTRIAL BOARD OF APPEALS

In the Matter of the Petition of:

GABRIELA BANCESCU,
Petitioner,
To Review Under Section 101 of the Labor Law: : DOCKET NO. PR 15-180
An Order To Comply With Article 6 of the Labor :
Law, an Order to Comply With Article 19 of the : INTERIM

Labor Law and an Order Under Articles 6 and 19 of : RESOLUTION OF DECISION
the Labor Law. each dated March 3, 2009, :

- against -
THE COMMISSIONER OF LABOR,

Respondent.

X
APPEARANCES
Hoffman & Associates (Andrew S. Hoffmann of counsel), for petitioners.

Pico Ben-Amotz, General Counsel, NYS Department of Labor (Benjamin T. Garry of counsel).
for respondent.

WHEREAS:

This proceeding was commenced when petitioner filed a petition with the Industrial
Board of Appeals (Board) on June 16, 2015 in an envelope postmarked June 12, 2015. The
Board served the petition on respondent Commissioner of Labor on June 30, 2015. Respondent
moved on July 30, 2015, to dismiss the petition as untimely because it was filed more than 60
days after the orders being appealed were issued. Petitioner replied that the orders were not
properly served on petitioner.

Labor Law § 101 (1) provides that:

“Except where otherwise prescribed by law, any person in interest
or his duly authorized agent may petition the board for a review of
the validity or reasonableness of any . . . order made by the
commissioner . . . . Such petition shall be filed with the board no
later than sixty days after the issuance of such . . . order.”
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There is no dispute that the petition was filed more than 60 days after the orders were issued.
Respondent’s affidavit of service indicates that one copy of the orders was served by mail on
“Gabriela Bancescu and R.Y.M. American Inc. (T/A Transylvania Restaurant),”' at petitioner’s
residential address.

Gabriela Bancescu
55-07 69" P1., Apt. #1

Maspeth, NY 11378

We have repeatedly held that Labor Law § 33 allows the Commissioner to serve orders on
individuals by mail only at their last known place of business (Matter of Mosquera et al., PR 12-
031 [interim decision, September 10, 2012]; Matter of Angelo A. Gambino et al., PR 10-150
finterim decision, November 18, 2010]; Matter of Pjeter Vulaj et al., PR 11-034 [interim
decision, October 11, 2011]; Matter of Jacinto Abreu et al., PR 10-356 [interim decision, June 7,
2011]). Mailing an order to an individual at his or her residence is not permitted by the statute. In
this case, the record shows that the Commissioner mailed one copy of the orders to petitioner at
Bancescu’s former place of residence. We further note that service also was improper because
one copy of the orders was served on two petitioners. We have held repeatedly that “proper
service requires each individual and entity named in an order to be served with a copy of such
order” (Matter of Mosquera et al., PR 12-031 [interim decision, September 10, 2012] [citing
Raschel v Rish, 69 NY2d 694 (1986); McCormack v Gomez, 137 AD2d 504 (2d Dept 1988)];
Matter of Patricia Towle et al., PR 14-329 [interim decision, April 29, 2015]).

We find that service of the orders on petitioner was defective and hold that the limitations period

did not begin to run. We deem the petition timely filed with the Board, and the Board’s review
proceedings have been commenced.
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' The orders being appealed name Gabricla Bancescu and R.Y.M. American Inc. (T/A Transylvania Restaurant), but
the petition before the Board was filed only on behalf of Gabriela Bancescu.
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NOW, THEREFORE, IT IS HEREBY RESOLVED THAT:

I. Respondent Commissioner of Labor’s motion to dismiss the petition be. and hereby is.
denied; and

3]

Respondent Commissioner of Labor be, and hereby is, required to answer the petition within
30 days of the service of this Interim Resolution of Decision upon her.
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Vilda Vera Mayuga, Chairperson
At Albany. New York

ristopher Meagher. MEW‘GI'
At Albany. New York
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LaMarr ckson, Member

At Reachegfer, New Yor
Dated and signed by the Members , ,‘__,_._4{/,1
M

of the Industrial Board of Appeals ichael A. Arcuri. Mentler
on October 28, 2015. At Albany, New York




