Dimitri A. Grivas and Arma International, LLC, PR 14-214

STATE OF NEW YORK
INDUSTRIAL BOARD OF APPEALS

- - X
In the Matter of the Petition of:

DIMITRI A. GRIVAS AND ARMA
INTERNATIONAL, LLC,

Petitioners,
DOCKET NO. PR 14-214
To Review Under Section 101 of the Labor Law: :
An Order to Comply with Article 19 and an Order : RESOLUTION OF DECISION
Under Article 6 and 19 of the Labor Law, both dated :
July 14, 2014, :

- against -
THE COMMISSIONER OF LABOR,

Respondent.
- X

APPEARANCES
Whiteman Osterman & Hanna LLP, (Robert T. Schofield of counsel), for petitioners.

Pico Ben-Amotz, General Counsel, NYS Department of Labor (Benjamin T. Garry of counsel),
for respondent.

WHEREAS:

This proceeding was commenced when the petitioners filed a petition with the Industrial
Board of Appeals (Board) on September 17, 2014. The petition was served on the respondent
Commissioner of Labor (Commissioner) on October 3, 2014. The Commissioner moved to
dismiss the petition as untimely on November 5, 2014, because it was filed more than 60 days
after the order was issued.

Labor Law § 101 (1) states that:

“Except where otherwise prescribed by law, any person in interest
or his duly authorized agent may petition the board for a review of
the validity or reasonableness of any . . . order made by the
commissioner . . . . Such petition shall be filed with the board no
later than sixty days after the issuance of such . . . order.”
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The orders sought to be reviewed were issued on July 14, 2014, and therefore, any
petition for review filed with the Board after September 12, 2014, would be untimely (Board
Rules of Procedure and Practice 65.5 and 65.3 [a]; [12 NYCRR §§ 65.5 and 65.3 (a)]). As the
petition in this proceeding was not received by the Board until September 17, 2014, in an
envelope post-marked September 15, 2014, it was untimely.

The petitioners filed an opposition to the motion that was received by the Board on
December 4, 2014, and respondent filed a reply to the opposition on December 18, 2014. The
petitioners’ opposition claims that their petition was filed on the last possible day, namely,
September 15, 2014, due to being in settlement discussions with the respondent and claiming to
have been told that filing an appeal “may limit the ability of the Commissioner to adjust his
position for purposes of settlement.” That is not a legally sufficient reason for failing to file an
appeal and in any event, the petitioners miscalculated the time by which a petition needed to be
filed to be timely. The orders were dated July 14, 2014. The calculation of the 60 days starts on
July 15™ and ends on Friday, September 12, 2014. For this petition to be timely, it would have
had to be post-marked or received by September 12, 2014,

NOW, THEREFORE, IT IS HEREBY RESOLVED THAT:

The Commissioner of Labor’s motion to dismiss the petition for review is granted in its entirety,
and the petition for review be, and the same hereby is, dismissed.

Al
() ettt

Chnstopher Meagher,

LaMarr J. Jackson, Member

Michael A. Arcuri, Member

Frances P. Abriola, Member
Dated and signed in the Office
of the Industrial Board of Appeals
at New York, New York, on
January 28, 2015.
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The orders soughi to be reviewed were issued on July 14, 2014, and therefore, any
petition for review filed with the Board after September 12, 2014, would be untimely (Board
Rules of Procedure and Practice 85.5 and 65.3 {8} [12 NYCRR §§ 55.5 and 65.3 (a)]). Asthe
petition in this proceeding was not recéived by the Board until September 1? 2014, in an
envelope postsmarked September 15, 2014, it was untimely.

The petitioners filed an opposition fo the motion that was received by the Board on
Diecember 4, 2014, and respondent filed a reply to the opposition on December 18, 2014, The
petitioners” opposition claims that their petition was filed on the last possible day, namely,
September 15, 2014, due to being in settlement discassions with the respondent and taisming to
ave been old that Tiling an appeal “may lmit the ability of the Commissioner to adjust bis
;wsatxam for - purposes of sezﬁemmi “ "i‘%mi isnota Ef:ga!iy suﬁ”mmn& reason f‘ar faﬁmg o filg an
filed to be ztxzwiy ’i‘%m orders were x:%azeﬁ Jniy 14, 2014, ‘I‘he ca%cuiamm of the 60 days starts on
July 15" and ends on Friday, September 12, 2014, Far this petition to be fimely, it would have
had 1o be post-marked or received by September 12, 2014.

NOW, THEREFORE, IT IS HEREBY RESOLVED THAT:

The Commissioner of Labor’s motion to dismiss the petition for review is granied in its entirety,
and the petition for review be, and the same hereby s, dismissed.

Vilda Vera Mayuga, Chairperson.

T Chagiogie; Meagher, Merber

TaMarr 3. Tacksom, ‘

Michael A, Arcuri, Member

Frances D, Abriola, Member
Dated and signed by a Member
of the Industrial Board of Appeal
at Rochester, New York, On
January 28, 2015
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The orders sought to be reviewed were issued on July 14, 2014, and therefore, zny
petition for review filed with the Board afer September 12, 2014, would be untimely (Board
Rules of Procedure and Practice 65.5 and 65.3 [a]; [12 NYCRR §§ 65.5 and 65.3 (a)]). As the
petition in this proceeding was not reesived by the Board until September 17, 2014, In an
envelope post-marked September 15, 2014, it was untimely, '

The petitioners filed an opposition to the notion that was received by the Board on
December 4, 2014, and respondent filed a repiy to the opposition on December 18, 2014, The
petitioners” opposition claims that their petition was filed on the last possitle day, namely,
September 15, 2014, due to being in setilement discussions with the respondent and claiming to
have been told that filing an appeal “may Yimit the ability of the Commissioner to adjust his
position for purposes of setflement.” That is tio a legally sufficient reason for failing to file an
appeal and in any event, the pefitioners miscalculated the Home by which a petition needed 16 be
filed 1o be timely. The orders were dated July 14, 2014. The caloulation of the 60 days starts on
July 15" and ends on Friday, September 12, 2014, ¥or this petition to be timely, it would have
bad to be posi-marked or received by September 12, 2014.

NOW, THEREFORE, IT IS HEREBY RESOLVED THAT:

The Commissioner of Labot’s motion to dismiss the petition for review is granted in its entirety,
and the petition for review be; and the same hereby is, dismissed,

Vilda Vera Mayuga, Chairperson

3. Christopher Meagher, Member

Labanr 1. Jackson, Member, -

Fz‘anc@*: 3 Abriola, Member

Dated and sigped in the Office

of the Industrial Board of Appeals
at Albany, New York, on

January 28, 2015,
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The orders sought to beé reviewed were issued on July 14, 2014, and therefore, any
petition Tor review fed with the Board after September 12, 2014, would be atimely (Board
Rules of Procedine and Praciice 65.5 and 653 [a]; [12 NYCRR §§ 65.5 and 653 (8)]). Asthe
petifion. in this procesding wis not received by, the Board until Septernber 17, 2014, i an
envelope postanarked Septeadber 15, 2014, ﬁwas tntimely.

The petitioners filed an opposition to the raotion that was received By the Board on
Deveber 4, 2014, and respondent filed a reply to the opposition on December 18, 204, The
petitioners” opposition claims that their petition was filed ofr the last possible daar, miy,
September 15, 2014, due 1o being in settlement discassions with the respondent and claiming fo
Yave been told that filing an appeal “may Vit the ability of the Comn T §
‘position for purposes of settlement” That is not a legally sufficient reason, for faiking file 2
appeal and in sy event, the petitioners miscaleulated the fime by which & petition needed
filed to be timely. The orders were dated July 14, 2014, The caleulation of the 60 days statis o
July 15™ and ends on Friday, September 12, 2074, For this pefition o be timely; it would bave
hed o be postamarked or received by Seplember 12, 2014,

NOW, THEREFORY, IT IS HEREBY RESOLVED THAT:

The Commaissioner of Labor’s motion o dismiss the petition for review is granted in its entirety,
and the petition for review be, and the same hereby is, disgmissed.

7. Christopher Misagher, Mewmber

Tabtar 1, Todkoon, Vieaber

f‘mnaes P Abriohs, Meber

Dated and digned by a Member
of the Industrial Board of Appaals
at Utice, New York, on

Jaraary 28, 2015



