John M. Marra and Long Island Emergency Services, PR 11-043

STATE OF NEW YORK
INDUSTRIAL BOARD OF APPEALS

------------------------------------------------------------------x
In the Matter of the Petition of:

JOHN M. MARRA AND LONG ISLAND
EMERGENCY SERVICES,
Petitioners,
To Review Under Section 101 of the Labor Law: An :
Order to Comply with Article 19 of the Labor Law :
and an Order Under Article 19 of the Labor Law, :
both dated December 17, 20 I 0,

DOCKET NO. PR 11-043
RESOLUTION OF DECISION

- against THE COMMISSIONER OF LABOR,
Respondent.

------------------------------------------------------------------·X
APPEARANCES

John M. Marra, pro se, for Petitioners.
Maria L. Colavito, Counsel, NYS Department of Labor, Benjamin A. Shaw of Counsel, for
Respondent.

WHEREAS:

This proceeding was commenced when the petitioner filed a petition with the
Industrial Board of Appeals (Board) on February 18, 2011. The petition was served on the
respondent Commissioner of Labor (Commissioner) on February 28, 2011.
The
Commissioner moved on April 4, 2011 to dismiss the petition as untimely because it was
filed more than 60 days after the orders were issued. The petitioners opposed the motion on
the ground that they did not receive the orders until "later" in December and believed they
had 60 days from the date they received the orders to file their appeal. However, we have
held that the time for measuring the time for filing a petition is from the date that the orders
are issued (see Matter of Randall Friedman, PR 10-175 [April 27, 2011]). Additionally,
ignorance of the law does not excuse the untimely filing of a petition.
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Labor Law § 10 I (I) states that:
"Except where otherwise prescribed by law, any person in interest or
his duly authorized agent may petition the board for a review of the
validity or reasonableness of any , . . order made by the
commissioner. . . . Such petition shall be filed with the board no
later than sixty days after the issuance of such ... order."
The orders sought to be reviewed were issued on December 17, 20 I 0, and therefore,
any petition for review filed with the Board after February 15, 2011 would be untimely
(Board Rules of Procedure and Practice 65.5 and 65.3 [a]; [12 NYCRR 65.5 and 65.3 (a)]).
As the petition in this proceeding was not received by the Board until February 18, 2011, it
was untimely. Accordingly, the petition must be dismissed.

NOW, THEREFORE, IT IS HEREBY RESOLVED THAT:

The Commissioner of Labor's motion to dismiss the petition for review is granted in its
entirety, and the petition for review be, and the same hereby is, dismissed.

Jean Grumet, Member

LaMarr J. Jackson, Member

Jeffrey R. Cassidy, Member

Dated and signed in the Office
of the Industrial Board of Appeals
at New York, New York, on
July 26, 2011.

. PR 11-043.

-2-

IAllor Law§ 101 (1) 11111ea tllld:

"Euept whim odienvi. )nlCribecl by law, my·i-- iD iulueat or
hil duly uborized ..-i ,nay petition tile bQmd tbr a review of the
'VBlidlty. or ~1uLltllblenel1 of lllY . • , order llllde by the
_, ,,,........ • • • Suoh i,elilkm ...... be filocl wilb lhe lard DO
..... .._ lixty dayl .... lhe j-pee oflllldl ••• order."

The ardm IOUpl to be nmewecl wn iuued on Dinn• 17, 2010, llld lhaefore.
any pelition ilr review filed with the Boerd lifter Pebnm)' 15, 2011 -111 be •mtbnely
(Boad aw. of Pmcediiie wl Practice 65.5 11111653 [a]; [12 NYCRR. 65.S IIICl 653 (a)D,
Al 1be )'dillm iD ,m pnicll'fi"I W .DOI Nllliwd by 1be Bolld until Pellnmy 18, 2011, It
. W8I llllthmly. AcearclinalY, the patiliaa llllllt be dlmriurd
NOW, 'lBDDIOIIE, IT JS BDBBY U90LVD THAT:

The Commini_. of Lahar', motim to dilmin die Jlllidan tbr miew is iianlllld in its
entimfy, and the petition tbr nviBW be, and tbe- lmby is, ctieminef

JeBiey ll. Cwicly, Member

..-1n

l>a1ecl and
the Offiee
. oftbe .lndullrial Bollld of Appeals
at Roch_.., New Yodr, m
July 26, 2011.

I

PIUl-043

-2-

Labor Law § l 01 (1) states that:

"Except where otherwise preecribed by law, any pmon in interest or
his duly authori7.ed agent may petition the board for a review of the
validity or reasonableness of any . • . order made by the
commissioner. . . . Such petition shall be filed with the board no
later than sixty days after the issuance of such .•• order."
The orders sought to be reviewed were issued on December 17, 2010.and therefi>R,
any petition for review filed with the Board after February IS, 2011 would be untimely
(Board Rules of Proc:edure and Practice 65.5 and 65.3 [a]; [12 NYCRR 65.S and 65.3 (a)]).
As the petition in this proceeding was not m:eived by the Board until February 18, 2011, it
was untimely. Accordiogly, the petition must be dismissed.

NOW, THEREFORE, IT IS HEREBY RESOLVED THAT:
The Commissioner of Labor's motion to dismiss the petition for review ia granted in its
entirety, and the petition for review be, and the t111111e hereby is, dismissed.

Anne P. Stevason, Chairperson
J. Chris&opher Meagher, Member
Jean Grumet, Member

Dated and signed in the Office
of the lndwdrial Board ofAppeals
at Albany, New Ym1c., on
July 26, 20 I.I.

